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The Arizona Corporation Commission (“Commission”) Staff files the following comments on
the proposed Renewable Energy Standard Tariff (“REST”) rule revisions.
L BACKGROUND.

The proposed rules are the culmination of several Commission proceedings that have
addressed how to measure utility compliance with the REST Rules. This issue was first raised by
Arizona Public Service Company (“APS”) and Tucson Electric Power Company (“TEP”) in their
2012 REST plans, which addressed the issues related to achieving compliance with the distributed
energy (“DE”) carve-out (required by A.A.C. R14-2-1805) once incentives are no longer offered.
See, e.g., Docket No. E-01345A-10-0394. |

A.A.C. R14-2-1804 requires every Affected Utility to serve a portion of its annual retail load
with renewable energy. Under A.A.C. R14-2-1801(E), -1804, and -1805, thirty percent of an
Affected Utility’s renewable energy requirements must come from renewable DE. Each year, the
renewable energy and the DE requirements increase by a set percentage.

Compliance with the REST Rules is measured by Renewable Energy Credits (“RECs”). The
REST Rules define a REC as “the unit created to track kWh derived from an Eligible Renewable
Energy Resource or kWh equivalent of Conventional Energy Resources displaced by Distributed
Renewable Energy Resources.” A.A.C. R14-2-1801(N). A.A.C. R14-2-1803 sets forth requirements
for the creation and transfer of RECs.

Until recently, Arizona utilities acquired RECs from owners of eligible DE projects through

contractual agreements. Under these agreements, customers would transfer DE RECs to the utilities
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in exchange for REST incentives, which were used to offset part of the cost of installing DE systems.
These incentives have taken the form of residential and commercial up-front incentives (“UFIs”) and
commercial performance-based incentives (“PBIs™), and are funded by a REST surcharge assessed
monthly to every retail electric service. UFIs were as high as $4.00 per watt for residential DE
systems in 2006, but had been entirely eliminated by 2013 for some utilities.

In Decision No. 72737 (January 18, 2012), the Commission noted that APS’s future ability to
meet its annual DE REST requirement might be in question, due to the rapid decrease in the installed
costs for solar photovoltaic (“PV”) systems and the resulting reduction in APS’s REST-funded
incentives. Decision No. 72737 ordered APS to suggest possible solutions to the emerging issue in
APS’s 2013 REST Plan filing.

APS subsequently proposed “Track and Record” in its 2013 REST filing (Docket No. E-
01345A-12-0290). Under this proposal, APS would track all energy produced by DE systems that
are interconnected with its system, and would then record (or count) that energy for purposes of
REST compliance. TEP and UNS Electric, Inc. offered four possible solutions, which partially
incorporated similar “Track and Record” proposals.1

In its Staff Reports on the 2013 implementation plans, Staff recommended approval of the
“Track and Record” methodology for all Affected Utilities. Staff noted, however, that comments had
been filed that raised concerns about the “Track and Record” proposal’s impact on REC integrity.
After the Staff Report was filed, a number of parties filed comments in the APS and TEP 2013 REST
dockets, opposing the “Track and Record” methodology. In a subsequent memorandum, Staff
recommended a hearing on these issues because of the number and tenor of opposing comments.

The Commission agreed with Staff’s recommendation and convened an evidentiary hearing.
Thirteen parties participated, presenting twelve witnesses over a five-day period. There were many
alternatives discussed, such as requiring utilities to pay to acquire RECs, allowing utilities to obtain
RECs as a condition of interconnection or net metering, reducing the REST requirement to reflect

non-utility owned RECs, reintroducing up-front incentives, creating a maximum conventional energy

' Docket No. E-01933A-12-0296; Docket No. E-04204A-12-0297.
2
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requirement, counting all RECs toward compliancé, and monitoring non-utility owned RECs solely
for informational purposes.

On February 26, 2014, the Commission docketed Decision No. 74365, its Opinion and Order
on Track and Record and Potential Alternatives. That decision authorized each Affected Utility to
request, in its next REST Implementation Plan Filing, a full permanent waiver from the requirements
of A.A.C. R14-2-1805 for a period of one year, such that the annual requirement would not be rolled
into the subsequent year. Under the decision, the Staff Report for each utility implementation plan
would include a public interest analysis and recommendation on the requested waiver.

Decision No. 74365 also stated that the Commission would conduct a rulemaking in order to
consider different methods for measuring utility compliance with the REST Rules. Staff
subsequently opened a rulemaking docket, and then sought comments on several proposals. At an
open meeting in July, the Commission directed Staff to prepare a draft Notice of Proposed
Rulemaking for the Commission’s consideration, which the Commission subsequently adopted in
Decision No.74753. The notice of proposed rulemaking explains the purpose of the proposed rules as

follows:

The proposed rule changes will clarify and update how the Commission
deals with renewable energy compliance and related renewable energy
credits (“RECs”). The Commission’s Renewable Energy Standard and
Tariff (“REST”) rules have not been updated since they were approved
by the Commission in Decision No. 69127 (November 14, 2006).
Since this decision, the renewable energy marketplace has changed
dramatically. The existing REST rules require the utility to serve a
growing percentage of its retail sales each year via renewable energy,
with a carve-out for distributed energy (“DE”). The rules were
predicated on utilities acquiring RECs to achieve compliance. In the
DE market, RECs were acquired by the utility when the utility gave the
entity installing the renewable energy system an incentive. In recent
years, some utilities have seen their incentives eliminated as market
conditions have changed. This led to utilities seeking guidance from
the Commission as to how they should demonstrate compliance with
the DE portion of the REST rules when the transaction that REC
acquisition was predicated upon is no longer occurring.
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II. STAFF RECOMMENDS THAT THE COMMISSION ADOPT THE NPRM AS A
FINAL RULE IN ORDER TO CLEARLY ESTABLISH THE MEANS BY WHICH
THE COMMISSION WILL MEASURE UTILITY COMPLIANCE UNDER THE
REST RULES.

Staff believes that the Commission’s intent in this rulemaking is to clearly eliminate the
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specter of double-counting. This intent is demonstrated by the following proposed amendment to

R14-2-1805(F), as set forth in the proposed rules:

In addition, the proposed amendment (underlined in the following quotation) to the reporting

requirements of R14-2-1812(B) also clearly eliminates any possibility of double counting. Each year,

Any Renewable Energy Credit created by production of renewable
energy which the Affected Utility does not own shall be retained by the
entity creating the Renewable Energy Credit. Such Renewable Energy
Credit may not be considered used or extinguished by any Affected
Utility without approval and proper documentation from the entity
creating the Renewable Energy Credit, regardless of whether or not the
Commission acknowledged the kWhs associated with non-utility
owned Renewable Energy Credits.”

Affected Utilities would be required to file the following information:

These proposed amendments plainly demonstrate that the Commission intends for the RECs to

The actual kWh of energy produced within its service territory and the
actual kWh of energy or equivalent obtained from Eligible Renewable
Energy Resources, differentiating between kWhs for which the
Affected Utility owns the Renewable Energy Credits and kWhs
produced in the Affected Utility’s service territory for which the
Affected Utility does not own the Renewable Energy Credits . . . .2

remain with their owners unless specifically transferred.

NPRM, such as the word “acknowledge” in the proposed revisions to R14-2-1805(F) and (G). The
weakness with this argument is that it focuses upon the word “acknowledge” in isolation and ignores

the context provided by the proposed amendments as a whole. For example, in the above-quoted

Some have implied that these clear statements may be obscured by other language in the

2 Decision No. 74753, Attachment at 1 (September 15, 2014) (emphasis added).

3 Decision No. 74753, Attachment at 2 (September 15, 2014) (amending language indicated by
underlining).

4
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amendments, it is absolutely clear that double counting is not intended. In addition, the Preamble to
the NPRM specifically states that the term “acknowledged” means that non-utility owned RECs will
be reported for informational purposes only.

If the Commission were to conclude that additional clarification would be desirable, Staff
suggests the following additions, which are set forth in bold type below, to the NPRM’s revisions to
R14-2-1805(G):

The reporting of kWhs associated with Renewable Energy Credits not
owned by the utility will be acknowledged for reporting purposes,
but will not be eligible for compliance with R14-2-1804 and -1805.

A similar change (also set forth in bold type) could be made to the NPRM’s revisions to R14-2-
1805(F):

Any Renewable Energy Credit created by production of renewable
energy which the Affected Utility does not own shall be retained by the
entity creating the Renewable Energy Credit. Such Renewable Energy
Credit may not be considered used or extinguished by any Affected
Utility without approval and proper documentation from the entity
creating the Renewable Energy Credit, regardless of whether or not the
Commission acknowledged the reporting of kWhs associated with
non-utility owned Renewable Energy Credits.

Finally, Staff suggests that the Commission delete the word “compliance” in three places in R14-2-
1812: in the heading, in the first sentence in R14-2-1812(B), and at the end of R14-2-1812(C). These

suggested changes to the NPRM are shown below:

R14-2-1812. Complianee Reports

B. The eemplianee report shall include the following information:

C. The Commission may consider all available information and may hold a
hearing to determine whether an Affected Utility’s eemplianee report satisfies the
requirements of these rules.
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All of these suggested changes are set forth in Exhibit A to these comments.

These suggested changes are intended to clarify (if the Commission believes that is necessary)
that the non-utility owned RECs (or kWhs) will be reported for informational purposes only and will
not be used to determine compliance with the REST Rules. Staff believes that adoption of these
slight changes (as set forth in Exhibit A) would eliminate any potential for allegations of ambiguity.
Adoption of the NPRM as a final rule, with these changes, should completely eliminate any question

about the Commission’s intent.

III. STAFF’S CLARIFYING MODIFICATIONS DO NOT AMOUNT TO A
“SUBSTANTIAL CHANGE” FOR PURPOSES OF A.R.S. § 41-1025(A).

The additions and other minor changes that Staff has suggested would not make the rules
substantially different than that which was proposed in the NPRM. Any person whose interests
would be affected by the published proposed rules has had adequate notice because Staff’s suggested
clarifying language does not change the extent, subject matter, or issues involved in the published
rules. Further, the effects of the clarifications do not differ from the effects of the published proposed
rules. In addition, parties were given further notice of these clarifications through the preamble to the
proposed rules that was published by the Secretary of State.

For example, deleting the word “Compliance” from “Compliance Reports” is not a substantial
change. This modification merely reflects that the purpose of the reports should be consistent with
the published proposed rules. Similarly, clarifying that non-utility owned RECs will not be counted
toward utility REST compliance does not change the effects of the published proposed rules; instead,
this language simply adds clarity consistent with the overall effects of the proposed rules. Thus,
under the criteria set forth in A.R.S. § 41-1025(A), Staff’s clarifying language does not constitute a
substantial change to the proposed rules, and the Commission may adopt these modifications without

delaying the rulemaking process.
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IV.  CONCLUSION.

For the reasons stated above, Staff recommends that the Commission enact the NPRM as a

final rule, with the clarifying additions and modifications set forth in Exhibit A.

RESPECTFULLY SUBMITTED this 3" day of November, 2014.

Original and thirteen (13) copies
of the foregoing filed this
3" day of November 2014 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing emailed

this 3" day of November, 2014 and
mailed on the 4™ day of November 2014
to:

Garry D. Hays

Law Offices of Garry D. Hays, PC
1702 East Highland Avenue, Suite 204
Phoenix, Arizona 85016
ghays@lawgdh.com

Attorney for Arizona Solar Deployment
Alliance

John Wallace

GCSECA

2210 South Priest Drive
Tempe, Arizona 85282
jwallace(@gcseca.coop

Maureen A. Scott, Senior Staff Counsel
Robin Mitchell, Staff Counsel

Janet L. Wagner, Assistant Chief Counsel
Legal Division

Arizona Corporation Commission

1200 West Washington Street

Phoenix, Arizona 85007

(602) 542-3402

Michael A. Curtis
William P. Sullivan
Curtis, Goodwin, Sullivan,

Udall & Schwab, PLC
501 East Thomas Road
Phoenix, Arizona 85012
Mcurtis401@aol.com
Wsullivan(@cgsuslaw.com
Attorneys for Mohave Electric Cooperative,
Inc. and Navopache Electric Cooperative, Inc.
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Peggy Gillman

Manager of Public Affairs and
Energy Services

Mohave Electric Cooperative, Inc.

Post Office Box 1045

Bullhead City, Arizona 86430

pgillman@mohaveelectric.com

Tyler Carlson

Chief Operating Officer

Mohave Electric Cooperative, Incorporated
Post Office Box 1045

Bullhead City, Arizona 86430
tcarlson@mohaveelectric.com

Charles Moore

Navopache Electric Cooperative, Inc.
1878 West White Mountain Boulevard
Lakeside, Arizona 85929
cmoore@navopache.org

Court S. Rich

Rose Law Group pc

7144 East Stetson Drive
Suite 300

Scottsdale, Arizona 85251
crich{@roselawgroup.com

C. Webb Crockett

Patrick J. Black

Fennemore Craig, PC

2394 East Camelback Road
Suite 600

Phoenix, Arizona 85016-3429
werockett@fclaw.com
pblack@fclaw.com

Bradley Carroll

88 East Broadway Boulevard, MS HQE910
Post Office Box 711

Tucson, Arizona 85702

bearroll@tep.com

Michael W. Patten

Roshka DeWulf & Patten, PLC

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
mpatten@rdp-law.com

Deborah R. Scott

Thomas L. Loquvam

Arizona Public Service Company

400 North 5™ Street, MS 8695
Phoenix, Arizona 85004
Deb.Scott@pinnanclewest.com
Thomas.Logquvam@pinnaclewest.com

Gregory L. Bernosky

Arizona Public Service Company
400 North 5™ Street, MS 9708
Phoenix, Arizona 85004
Gregory.Bernosky@aps.com

Anna Lands

Cascabel Working Group
6520 Casabel Road
Benson, Arizona 85602

Lawrence V. Robertson, Jr.
Post Office Box 1448
Tubac, Arizona 85646
tubaclawyer@aol.com

Edward Burgess

Kris Mayes Law Firm

1 East Camelback Road, Suite 550
Phoenix, Arizona 85012
eburgess(@krismayeslaw.com

Ruel Rogers

The Morenci Water & Electric Company
Post Office Box 68

Morenci, Arizona 85540

Ruel Rogersiri@fmi.com

Creden Huber

Sulphur Springs Valley Electric Cooperative
350 North Haskell Avenue

Willcox, Arizona 85643
credenh@SSVEC.con

Kirk Gray

Graham County Electric Cooperative
Post Office Drawer B

Pima, Arizona 85543
kegravi@gce.coop

Karen Cathers

Trico Electric Cooperative, Inc.
Post Office Box 930

Marana, Arizona 85653-0930
keathers@trico.coop
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Roy Archer

Ajo Improvement Company
Post Office Drawer 9

Ajo, Arizona 85321
roy_archer@fmi.com

Steve Lunt

Duncan Valley Electric Cooperative
Post Office Box 440

Duncan, Arizona 85534
stevel{@dvec.org

Annie Lappe

Rick Gilliam

The Vote Solar Initiative
1120 Pearl Street, Suite 200
Boulder, Colorado 80302
annie@votesolar.org
rick{@votesolar.org

Timothy Hogan

Arizona Center for Law in the Public Interest
202 East McDowell Road, Suite 153
Phoenix, Arizona 85004

thogan@aclpi.org

Giancarlo Estrada

Kamper, Estrada & Simmons
3030 North 3™ Street, Suite 200
Phoenix, Arizona 85012
gestrada@lawphx.com

David Berry

Western Resource Advocates

Post Office Box 1064

Scottsdale, Arizona 85252-1064
david.berrv{@westernresources.org

Kevin Koch
612 North Seventh Avenue
Tucson, Arizona 85705

Daniel Pozefsky

Residential Utility Consumer Office
1110 West Washington, Suite 220
Phoenix, Arizona 85007
dpozefsky@azruco.gov

Michael Neary

Arizona Solar Energy Industries Association
111 West Renee Drive

Phoenix, Arizona 85027
mneary(@arizonasolarindustry.org

Craig Marks

Craig A. Marks, PLC

10645 North Tatum Boulevard
Suite 200-676

Phoenix, Arizona 85028

Craig.Marks@azbar.org

Kyle J. Smith, General Attorney
Office of the Judge Advocate General
U.S. Army Legal Services

9275 Gunston Road

Fort Belvior, Virginia 22060-5546
kyle.j.smith124.civ@mail.mil

Karen S. White, Staff Attorney

U.S. Air Force Utility Law Field Support
Center

AFLOA/JACL-ULFSC

139 Barnes Drive

Tyndall AFB, Florida 32403
karen.white@tyndall.af.mil

Christopher Thomas

Fred E. Breedlove III

Squire Sanders (US) LLP

1 East Washington, 27" Floor

Phoenix, Arizona 85004
christopher.d.thomas(@squiresanders.com
fred.breedlove@squiresanders.com

Scott S. Wakefield

Ridenour, Hienton & Lewis PLLC
201 North Central Avenue, Suite 3300
Phoenix, Arizona 85004-1052
swakefield@rhlfirm.com

Rick Umoff

Solar Energy Industries Association
505 9th Street NW, Suite 800
Washington, DC 20004
RUmoff(@seia.org

Robin Quarrier

Jennifer Martin

Center for Resource Solutions
1012 Torrey Avenue

San Francisco, California 94129
robin{@resource-solutions.org
jennifer(@resource-solutions.org



mailto:stevel@,dvec.org
mailto:annie@,votesolar.org
mailto:rick@,votesolar.org
http://david.berrv(G?westernresources.org
mailto:Craia.Marks@azbar.org
mailto:24.civ@,niail.mil
http://karen.white(u3,tyndall.af.mil
mailto:KUmoff@,seia.org
mailto:jennifer@resource-solutions.org

o« 3 N

O

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

Ken Baker

Wal-Mart Stores, Inc.

2011 S.E. 10th Street

Bentonville, Arkansas 72716-0550
ken.baker@wal-mart.com

Kerry Hattevik

Director of West Regulatory and Market
Affairs

NextEra Energy Resources, LLC

829 Arlington Boulevard

El Cerrito, California 94530
kerry.hattevik@nexteraenergy.com

Douglas V. Fant

Law Offices of Douglas V. Fant
3655 West Anthem Way

Suite A-109, PMB 411

Anthem, Arizona 85086
dfantlaw(@earthlink.net

Kevin C. Higgins, Principal
Energy Strategies, LLC
215 South State Street
Suite 200

Salt Lake City, Utah 84111
khiggins(@energystrat.com

Maja Wessels

First Solar

350 West Washington Street
Tempe, Arizona 85281

Joe King

Arizona Electric Power Cooperative
Post Office Box 670

Benson, Arizona 85602
jking{@ssw.coop

Christopher Martinez

900 North Gold Avenue

Post Office Box 631

Deming, New Mexico 88031-0631
chrism{@col-coop.com

LaDel Laub

Dixie Escalante Rural Electric Association
71 East Highway 56

Beryl, Utah 84714
ladell@dixiepower.com
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Dan McClendon

Garkane Energy Cooperative
Post Office Box 465

Loa, Utah 84747
dan{@garkaneenergy.com

Greg Bass

Noble Americas Energy Solutions
401 West A Street, Suite 500

San Diego, California 92101-3017
gbass@noblesolutions.com

Laura Palm Belmar
Morgan Stine

Green Earth Energy & Environmental, Inc.

2370 West SR 89A

Suite 11 PMB 430

Sedona, Arizona 86336
laura(@greenearthenergyine.com
morgan(@greenearthenergyinc.com

Patrick Serfass

Renewable Energy Markets Association
1211 Connecticut Avenue NW, Suite 600
Washington, DC 20036-2701
pserfass@ttcorp.com
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TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS;
SECURITIES REGULATION
CHAPTER 2. CORPORATION COMMISSION
FIXED UTILITIES
ARTICLE 18. RENEWABLE ENERGY STANDARD AND TARIFF

R14-2-1801. Definitions
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
No change

. No change
No change
No change
No change
No change
No change

FOTOZEIASTIOMMOUO® R

R14-2-1802. Eligible Renewable Energy Resources
A. No change
No change
No change
No change
No change
a. No change
b. No change
No change
No change
No change
No change
No change
a. No change
b. No change
¢. No change
10. No change
11. No change
B. No change
No change
No change
No change
No change
No change
No change
No change
No change
No change
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10. No change

11. No change
12. No change
C. No change
D. No change

R14-2-1803. Renewable Energy Credits
No change
No change
No change
No change
No change
No change

MmO Ow R

R14-2-1804. Annual Renewable Energy

Requirement

A. No change

B. No change

C. No change

D. No change

E. No change

F. No change

G. Nochange

R14-2-1805. Distributed Renewable Energy
Requirement

A. No change

B. No change

C. No change

D. No change

E. No change

F. Any Renewable Energy Credit created by

production of renewable energy which the
Affected Utility does not own shall be retained
by the entity creating the Renewable Energy
Credit. Such Renewable Energy Credit may not
be considered used or extinguished by any
Affected Utility without approval and proper
documentation from the entity creating the
Renewable Energy Credit, regardless of whether
or not the Commission acknowledged the
reporting of the kWhs associated with non-
utility owned Renewable Energy Credits.

G. The reporting of kWhs associated with
Renewable Energy Credits not owned by the
utility will be acknowledged for reporting
purposes, but will not be eligible for compliance
with R14-2-1804 and -18035.




R14-2-1806. Extra Credit Multipliers

A. No change

B. No change

C. Nochange

D. No change

E. No change

F. No change
1. No change
2. No change
3. No change
4. No change
5. No change

G. Nochange

R14-2-1807. Manufacturing Partial Credit

A. No change

B. Nochange

C. No change

R14-2-1808. Tariff

A. No change

B. No change
1. No change
2. No change
3. Nochange
4. No change
5. No change

C. No change

D. No change

E. No change

R14-2-1809. Customer Self-Directed Renewable

Energy Option

A. No change

B. No change

C. No change

R14-2-1810. Uniform Credit Purchase Program

A. No change

B. No change

R14-2-1811. Net Metering and Interconnection
Standards
No change

R14-2-1812. Compliance-Reports

A. Beginning April 1, 2007, and every April 1st
thereafter, each Affected Utility shall file with
Docket Control a report that describes its
compliance with the requirements of these rules
for the previous calendar year and provides other
relevant information. The Affected Utility shall
also transmit to the Director of the Utilities
Division an electronic copy of this report that is

suitable for posting on the Commission's web

site.

B. The eompliance report shall include the
following information:

1. The actual kWh of energy produced within its
service territory and the actual kWh of
energy or equivalent obtained from Eligible
Renewable Energy Resources,
differentiating between kWhs for which the
Affected Utility owns the Renewable
Energy Credits and kWhs produced in the
Affected Utility’s service territory for which
the Affected Utility does not own the
Renewable Energy Credits;

2. No change
3. No change
4. No change
5. No change
6. No change

C. The Commission may consider all available
information and may hold a hearing to determine
whether an Affected Utility’s eomplianee report
satisfied the requirements of these rules.

R14-2-1813. Implementation Plans

A. No change

B. No change
1. No change
2. No change
3. No change
4. No change
5. No change

C. No change

R14-2-1814. Electric Power Cooperatives
A. No change

B. No change
R14-2-1815. Enforcement and Penalties
A. Nochange
B. No change
1. No change
2. No change
3. No change
C. No change
D. No change

R14-2-1816. Waiver from the Provisions of this
Article

A. No change

B. No change

C. No change

Appendix A. Sample Tariff

No change




